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The def endant - appel | ant, Leonard Deni chi Hironaka,
appeal s fromthe judgnent of conviction and sentence of the first
circuit court, the Honorable Marie N. MIks presiding, finding
himguilty of pronoting a dangerous drug in the third degree in
viol ati on of Hawai‘i Revised Statutes (HRS) 8§ 712-1243 (1993 &

Supp. 2000).%* Hironaka argues that the circuit court erred in:

! HRS § 712-1243 provides in relevant part that “[a] person commts
the offense of promoting a dangerous drug in the third degree if the person
knowi ngly possesses any dangerous drug in any amount.” In addition, as
amended in 1996, the statute provides:

Not wi t hst andi ng any law to the contrary, if the

comm ssion of the offense . . . involved the possession or
(continued...)



(1) failing to instruct the jury that (a) possessi on’ neans
consci ous and substantial possession, not a nmere involuntary or
superficial possession and nuch nore than a passing control,
fleeting and shadowy in nature,” (b) “nere proximty to an
obj ect, nere association with a person who does control an
object, without nore, is insufficient to support a finding of
possession,” and (c) all twelve jurors must unani nously agree
that Hi ronaka either (i) had actual possession or (ii) had
constructive possession of the methanphetam ne; and (2) denying
Hironaka' s notion to dism ss on the grounds that the offense was
de nmininms under HRS § 702-236(1) (1993).2

For the reasons discussed infra in section IIl, we hold
that Hronaka s clainms are without nerit and, accordingly, affirm
the circuit court’s judgnent and sentence.

. BACKGROUND

On the norning of August 25, 2000, Honolulu Police
Departnment (HPD) O ficers Scott Viera and Howard Lestrong were

1(...continued)
di stribution of nmethanphetam ne, the person convicted shall be
sentenced to an indeterm nate term of inprisonment of five years
with a mandatory m nimum term of inprisonnment, the |length of which
shall be not less than thirty days and not greater than two-and-
hal f-years, at the discretion of the sentencing court.

2 HRS § 702-236(1) provides in relevant part:

The court may dism ss a prosecution if, having regard
to the nature of the conduct alleged and the nature of the
attendant circunstances, it finds that the defendant’s
conduct :

(b) Did not actually cause or threaten the harm or
evil sought to be prevented by the | aw defining
the offense or did so only to an extent too
trivial to warrant the condemnati on of
conviction; or

(c) Presents such other extenuations that it cannot
reasonably be regarded as envi saged by the
|l egi slature in forbidding the offense
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patrol ling the \Wi-anae area beaches when they saw a white van
parked on the side of the road by Dol phin Beach. The van
attracted their attention because the sliding door on the
passenger’s side of the vehicle was open and sone itens --

i ncluding spare tires, fishing poles, and a disassenbled tent --
“appeared to be hanging out of the door.” Suspecting that the
vehi cl e had either been broken into or stol en and abandoned,
Oficer Viera investigated, wal king al ongside the vehicle,

wher eupon he noticed a gl ass pi pe on the passenger’s seat.

Oficer Lestrong followed Oficer Viera and al so observed the

gl ass pipe, as well as a white coating on the bul bous end of the
pi pe. Based on his training and experience, Oficer Lestrong
suspected that the discolored residue in the pipe was

met hanphetam ne. Oficer Viera then | ooked into the open door of
t he vehicle and observed Hironaka sleeping in the rear of the
van. Oficer Viera identified hinself as a police officer and
asked Hironaka to step out of the vehicle. At first, Hronka did
not respond, but after a second request, he awoke, startled.
Oficer Viera asked himwho he was and then expl ai ned to Hi ronaka
that he was going to be arrested in connection with the gl ass

pi pe on the passenger seat. Hironaka told Oficer Viera that the
pi pe was not his, but to no avail.

After arresting Hironaka, Oficer Viera recovered the
gl ass pipe and dusted it for fingerprints. Latent prints
detected on the pipe matched Hi ronaka s known fingerprints.
Laboratory tests of the residue in the glass pipe determ ned that
it weighed 0.044 gram and that it contai ned net hanphet ani ne.

On Septenber 5, 2000, Hi ronaka was charged with
pronoting a dangerous drug in the third degree, in violation of

HRS 8§ 712-1243, see supra note 1, and unlawful use of drug



paraphernalia, in violation of HRS § 329-43(a) (1993).°

At trial, Hronaka testified that early in the norning
of August 25, 2000, he went on a fishing trip to Makua Beach with
his brother and three friends. Hironaka s brother Kevin drove
the two of themin his car, their friend Frankie drove his truck,
and their friend Mke drove his white van. They parked al ongsi de
t he beach where they set up a tent and fishing equi pnent.
Hi ronaka and his friends then gathered inside the tent, where his
friends snoked “crystal neth” froma gl ass pipe while H ronaka
rolled a marijuana “joint.” Hronaka testified that he did not
snoke any net hanphetam ne fromthe pipe. Rather, after he
finished rolling two joints, Hironaka exited the tent, lit one of
the joints, snoked it, and passed it around. They spent the rest
of the norning catching bait and fishing.

Sonetinme after 6:30 a.m, the group | oaded the fish
t hey had caught into a cooler. Hronaka s friends then left to
buy ice for the fish and food for breakfast, while H ronaka
agreed to stay behind and watch their canpsite. Hironaka s
brother left for work. Hi ronaka soon becanme tired and decided to
take a nap in Mke's van. Hironaka renoved sone tires fromthe
van to nmake some space, disassenbled the tent, stuffed nost of
his friends bel ongings inside, and then dragged the tent to the
van. He then attenpted to throw the tent with all of its
contents into the van, but the contents, including the glass pipe
that his friends had used earlier to snoke the methanphet am ne,
fell out of the tent and onto the ground. Hironaka picked up the
pipe and tried to throwit onto the front passenger seat of the

van, but it bounced off the back of the seat and onto the fl oor.

8 HRS § 329-43.5(a) provides in relevant part that “[i]t is unlawful
for any person to use, or to possess with intent to use, drug
paraphernalial[.]”

4



He then picked up the pipe a second tine and placed it on the
front passenger seat. He testified at trial that he placed the
pi pe on the seat so that his friends would see it when they
returned and not wake himup fromhis nap. Hironaka further
testified that each tinme he picked up the pipe he held it for
approxi mately one to two seconds and did not notice whether there
was anything in it. He acknow edged, however, that he could have
di scarded the pipe in a rubbish can, but did not. After placing
the pi pe on the passenger’s seat, Hi ronaka ate a sandwich in the
back of the van and fell asleep. Sonetine |later, he awoke to the
static of a police officer’s radio.

After the prosecution presented its case at trial,

Hi ronaka noved for a judgnent of acquittal as to both counts,
arguing, with respect to the drug paraphernalia charge, that the
prosecuti on had adduced insufficient evidence that he had used or
i ntended to use the pipe and, with respect to the drug possession
charge, that any violation was, in any event, de nnims, based
on the small anount of nethanphetamine in the glass pipe. The
circuit court denied H ronaka s notion.

During settling jury instructions, the circuit court
refused, over Hironaka's objection, to give three of his proposed
jury instructions. First, the circuit court struck a sentence
from Hironaka’s Proposed Jury Instruction No. 3, which stated,
“Mere proximty to an object, nere presence or nere association
with a person who does control an object, wi thout nore, is
insufficient to support a finding of possession.” The circuit
court stated that Hi ronaka could argue this to the jury, but “for
the Court to [so] instruct would be to conment on the
evidence[,]” and remarked that it did not “read either [State v.
]Jenkins[, 93 Hawai‘i 87, 997 P.2d 13 (2000),] or [State v.]



Mundel I[, 8 Haw. App. 610, 822 P.2d 23 (1991),] to require the
giving of that instruction.” Second, the circuit court refused
to give Hironaka' s Proposed Jury Instruction No. 7, which stated,
inter alia, that “‘possession’ nmeans consci ous and substanti al
possession, not a nere involuntary or superficial possession and
much nore than a passing control, fleeting and shadowy in
nature.” Simlarly, the court stated that “[t]o give this
instruction would be to unduly highlight one aspect and woul d be
redundant and repetitious.” Finally, the circuit court refused
to give Hronaka' s Proposed Jury Instruction No. 8, a specific

unanimty instruction that “all twelve jurors must agree that the
knowi ng possession of a dangerous drug . . . is based upon the
same substance and the sane act of possession, or the possession
with the intent to use drug paraphernalia . . . is based upon the
sane itemand the sanme act of possession.”® During the circuit
court’s hearing on the unanimty instruction, the prosecution
assured the court that it was “argui ng one continuous act of
possessi on and whet her you have an itemin your hand or put it
down, whether it’s actual or constructive, it still can be one
conti nuous act of possession. The State is going to be arguing
that there was no ternmination of the possession of this item”
The circuit court then stated, “There are no two acts or two
types of conduct for which the jury has to discreetly determ ne

t he conduct. Possession is either actual or constructive. [t’s

in the alternate disjunctive and the Court finds no necessity to

4 Prior to trial, Hironaka had noved in |imne for an order

requiring the prosecution to “elect the specific act upon which it was relying
to establish the ‘conduct’ elenment of each charged offense[,]” pursuant to
State v. Arceo, 84 Hawai‘i 1, 32-33, 928 P.2d 843, 874-75 (1996). The circuit
court denied the notion, reasoning that “[h]e’s going to be admtting it
anyway,” by virtue of the fact that Hironaka intended to testify at trial that
he picked up the glass pipe, threw it into the van, and then placed the pipe
on the front seat of the van.




give an Ar[c]eo instruction.”
The circuit court subsequently instructed the jury on

possession as foll ows:

A person is in possession of an object if the person
knowi ngly procured or received the thing possessed or was
aware of his control of it for a sufficient period of tine
to have term nated his possession.

The | aw recogni zes two kinds of possession: actua
and constructive possession.

A person who knowi ngly has direct physical control
over a thing, at a given time, is then in actual possession
of it.

A person who, although not in actual possession,
knowi ngly has both the power and the intention, at a given
time, to exercise dom nion or control over a thing for a
sufficient period to have term nated his possession, either
directly or through another person or persons is then in
constructive possession of it.

The el ement of possession has been proved if you find

beyond a reasonabl e doubt that the defendant had actual or

constructive possession.

During closing argunment, after reiterating the

foregoing instruction, the prosecution argued in relevant part:
Now t he defendant had —- was the only one there, by
his own statement, from seven o' clock in the norning till
10: 30 when the police officers arrive. He said at some
poi nt he noved that tent up fromthe beach area and threw it
in the van. Now when the pipe fell out of the tent, he said
he picked it up. That’'s easy. He had direct physica
control over it at that point in tinme. He also told you he
could have thrown it away, could have gone to a rubbish can,
broke it, smashed it, threw it away. But he didn’'t. VWhat
he did do was he put it in the van, and the same van that he
climbed into and went to sleep for three hours. The
def endant did have the power and control over this object.

He knew what it was and he still kept it. He didn’'t destroy
it. He put it in the front seat of the van. That's his
st at ement . He did have constructive possession of the pipe

on August 25" 2000. 9]

In response, Hironaka's attorney argued in relevant part:

So how was a guy who just picks up the pipe to put it on the
front seat where the rightful owner can see it, howis the
guy supposed to know that that film if he even sawit,
cont ai ned met hanphet am ne? There’s no way he can know, and

5 Contrary to its own theory of the case, however, the prosecution
briefly speculated on rebuttal, “What’'s nmore likely that happened is the
def endant was cruising at the beach all week. He had a | ot of stuff that he

had taken out of the van over the period he'd been there and he was al one
there in the van, smoking the pipe and left it on the seat of the passenger
seat of the van.” The prosecution presented absolutely no evidence of such a
scenari o, however.



there's no way he did know that it contained that point 044

substance containing methanphet ami ne
On Novenber 22, 2000, the jury found Hi ronaka guilty of pronoting
a dangerous drug in the third degree, but not guilty of unlawf ul
use of drug paraphernali a.

On Decenber 13, 2000, Hironaka filed a notion to
di sm ss the charge of pronoting a dangerous drug in the third
degree, arguing that he did not “possess” the nethanphetam ne as
a matter of |aw under the holding of State v. Hogue, 55 Haw. 661
664- 65, 486 P.2d 403, 406 (1971), because the prosecution failed

to prove “conscious and substantial possession, not a nere
i nvoluntary or superficial possession, and nuch nore than a
passing control, fleeting and shadow in nature.” In addition,
Hi ronaka argued that the circuit court should dism ss the charge
as de mnims under HRS 8§ 702-236(1), see supra note 2. The
circuit court denied the notion on January 19, 2001.

On January 30, 2001, the trial court sentenced Hironaka
to a five-year termof inprisonnent, with a nandatory m ni num of
ei ght nonths, pursuant to HRS 8§ 712-1243.

1. STANDARDS OF REVI EW

A Questions of Constitutional Law

We review all eged constitutional errors of the circuit
court under the “right/wong” standard by exercising our “own
i ndependent judgnent based on the facts of the case.” State v.
Carval ho, 90 Hawai‘ 280, 285, 978 P.2d 718, 723 (1999)
(citations and internal quotation marks omtted).

B. Jury Instructions

We review the circuit court’s jury instructions to
det er m ne whet her, “when read and consi dered as a whole, the

instructions given are prejudicially insufficient, erroneous,
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I nconsi stent or msleading.” State v. Valentine, 93 Hawai i 199,
203, 998 P.2d 479, 483 (2000) (citations and internal quotations

signals omtted).

[El]rroneous instructions are presunptively harnful and are a
ground for reversal unless it affirmatively appears fromthe
record as a whole that the error was not prejudicial

[El]rror is not to be viewed in isolation and

consi dered purely in the abstract. It nust be exam ned in
the light of the entire proceedings and given the effect
whi ch the whole record shows it to be entitled. In that

context, the real question becomes whether there is a
reasonabl e possibility that error may have contributed to
conviction. |If there is such a reasonable possibility in a
crimnal case, then the error is not harm ess beyond a
reasonabl e doubt, and the judgment of conviction on which it
may have been based must be set aside

Id. (citations and internal quotation narks onitted).

C. Mbtion for Judgnent of Acquittal

We review a ruling on a notion for judgnent of
acquittal using the sane standard as the trial court. State v.
Jenkins, 93 Hawai‘i 87, 99, 997 P.2d 13, 25 (2000).

The standard to be applied by the trial court in ruling upon
a mption for a judgnment of acquittal is whether, upon the
evidence viewed in the |ight most favorable to the
prosecution and in full recognition of the province of the
trier of fact, a reasonable m nd m ght fairly conclude guilt
beyond a reasonabl e doubt.

State v. Pone, 78 Hawai‘i 262, 265, 892 P.2d 455, 458 (1995)

(citations and internal quotation marks omtted).

D. De Minimis Vi ol ati ons

We review the decision of the circuit court regarding
whet her to dismss a prosecution under HRS § 702-236 for abuse of

di scretion:

The authority to dism ss a prosecution under HRS § 702-236
rests in the sound discretion of the trial court.

Therefore, a court’s decision under HRS § 702-236 is

revi ewed for abuse of discretion. We will reverse the trial
court only if the court clearly exceeded the bounds of
reason or disregarded rules or principles of |law or practice
to the substantial detriment of a party litigant.

State v. Viernes, 92 Hawai‘i 130, 133, 988 P.2d 195, 198 (1999)
(quoting State v. Ornellas, 79 Hawai ‘i 418, 420, 903 P.2d 723,




725 (App. 1995)).
I11. DI SCUSSI ON

A The Crcuit Court Did Not Err In Refusing To G ve H ronaka's
Proposed Jury I nstructions.

Hawai i law is well-settled that “a defendant is
entitled to an instruction on every defense or theory of defense
havi ng any support in the evidence, provided such evidence would
support the consideration of that issue by the jury, no matter
how weak, inconclusive, or unsatisfactory the evidence may be.”
State v. Mael ega, 80 Hawai ‘i 172, 178-79, 907 P.2d 758, 764-65

(1995). This does not nean, however, that a defendant is
entitled to any instruction that he or she requests, irrespective
of how the trial court does, in fact, instruct the jury on the
applicable law. Thus, on review, we nust ascertain whether the
jury instructions given by the circuit court, “when read and
considered as a whole, . . . are prejudicially insufficient,
erroneous, inconsistent, or msleading.” Valentine, 93 Hawai i

at 203, 998 P.2d at 483. Because the circuit court’s jury
instructions properly explained the applicable Iaw required for

H ronaka’ s defense, we hold that Hironaka' s clainms of error

regarding the instructions are without nerit.

1. Hironaka's “fl eeting possession” instruction partially
m sconstrues the applicable aw and i s otherw se
r edundant.

Citing State v. Hogue, 52 Haw. 660, 664, 486 P.2d 403,

405 (1971), H ronaka argues that the circuit court erred in
refusing to instruct the jury that “‘possession’ neans consci ous
and substantial possession, not a nere involuntary or superficial
possessi on and much nore than a passing control, fleeting and
shadowy in nature.” Hironaka m sreads both the hol di ng of Hogue

and its continuing vitality follow ng the enactnent of HRS § 702-
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202.
I n Hogue, this court approved the Florida Suprene

Court’s definition of possession — “conscious and substanti al
possession . . . as distinguished froma nere involuntary or
superficial possession” — explicated in State v. Eckroth, 238

So.2d 75, 76 (Fla. 1970), and held that taking one or two puffs
of marijuana froma pipe denonstrated the requisite “conscious
and substantial possession, not a nere involuntary or superficial
possessi on, and nmuch nore than a passing control, fleeting and
shadowy in nature.” 52 Haw. at 664-65, 486 P.2d at 406. But
neither this court in Hogue nor the Florida Suprene Court in
Eckroth expressly held that control, for the purposes of
possessi on, turned on whether the prosecution had proved nore
than “a passing control, fleeting and shadowy in nature.” In
fact, the Florida Suprene Court specifically disavowed this
| anguage in Eckroth, overruling the | ower appellate court that
had used it, and clearly held that “[p]ossession and contr ol
need not be . . . of great duration.”® 238 So.2d at 77-78.
Follow ng this court’s decision in Hogue, the Hawai ‘i
Penal Code was recodified with significant substantive revisions
and additions, including a definition of possession as a
voluntary act: *“Possession is a voluntary act if the defendant
know ngly procured or received the thing possessed or if the
def endant was aware of the defendant’s control of it for a
sufficient period to have been able to term nate the defendant’s
possession.” HRS § 702-202 (1993). This statutory definition

supercedes this court’s definition of possession found in Hogue.

6 Thus, Hironaka m sreads Hogque to have adopted the holding of the
Fl orida district court of appeals in Eckroth when, in fact, it adopted the

hol di ng of the Florida Supreme Court rejecting the |ower court’s hol ding.
Mor eover, he cites the |l ower court’s opinion as the Florida Supreme Court’s.
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It both codifies the “conscious” el enent of Hogue (“know ngly
procured or received’” or “aware of the defendant’s control”) and
clarifies that “substantial possession, not a nere involuntary or
superficial possession” neans “for a sufficient period to have
been able to term nate” possession. HRS § 702-202 does not,
however, incorporate the “fleeting” elenent urged by H ronaka.
The tenporal elenment that the | egislature did adopt is
qualitative rather than quantitative; possession of an object is
substantial and neither involuntary nor superficial if a

def endant had tinme to termnate his or her control over the

obj ect but did not, either by choice or by failure to act. This
is based on the idea that “[a]n actor who is aware of his [or
her] control of the thing possessed for a period that woul d
enable him[or her] to termnate control has failed to act in the
face of a legal duty inposed by the |aw that nakes his [or her]
possession crimnal.” State v. Mniz, 92 Hawai‘i 472, 481, 992
P.2d 741, 750 (App. 2000) (Acoba, J., concurring) (citing Mdel
Penal Code and Conmentaries 8 2.01 cnt. 4 at 224 (Oficial Draft

and Revised Conments 1985)). There is no reason why a defendant
cannot possess an illegal substance for a brief period of tine,
so long as it was enough tine to have permtted himor her to
have term nated the possession. Therefore, Hironaka was not
entitled to a jury instruction that defined possession as “nmuch
nore than a passing control, fleeting and shadowy in nature,”
because such an instruction has no basis in Hawai‘i |aw.

The rest of Hironaka s proposed jury instruction, in
i ght of Hogue, woul d have been redundant and conf usi ng,
considering the instruction that the circuit court did give based
on HRS § 702-202. This instruction was all that Hironaka was

entitled to and required for his defense. Hi ronaka admtted that

12



he twi ce picked up the glass pipe and placed it on the front
passenger seat of the van, after which he ate and slept alone in
the van. Hironaka s defense (aside fromthe brevity of his
possessi on and | ack of ownership/control) was that he did not
know t hat the pipe contai ned net hanphetanm ne. The circuit
court’s instruction on possession clearly explained that the
prosecution had to prove that Hi ronaka know ngly possessed the
nmet hanphet am ne for a sufficient period of tine to have
term nat ed possession. Thus, the circuit court’s instruction on
possession was not “prejudicially insufficient, erroneous,
i nconsi stent, or m sl eading.”

Accordingly, the circuit court did not err in refusing
to give Hronaka' s Proposed Jury Instruction No. 7.

2. Hi ronaka' s proposed “nmere proximty” jury instruction
was unnecessary on the facts of this case.

Hi ronaka argues that the circuit court erred in not
instructing the jury that “[njere proximty to an object, nere
presence, or nere association with a person who does control an
object, without nore, is insufficient to support a finding of
possession.” Hironaka included this sentence as part of his
proposed jury instruction on constructive possession, citing
State v. Mundell, 8 Haw. App. 610, 822 P.2d 23 (1991), overruled
on other grounds by State v. Jenkins, 93 Hawai‘i 87, 997 P.2d 13

(2000), for support. Because the circuit court’s instruction on
constructive possession was sufficient in light of the facts of
this case, Hronaka s argunent is wthout nerit.

Hironaka is correct that “nere proximty to the drug,
nere presence, or nere association [with] the person who does
control the drug is insufficient to support a finding of

possession.” Mindell, 8 Haw. App. at 620, 822 P.2d at 29
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(citations and internal quotation marks omtted). But a proper
jury instruction on constructive possession precludes a finding
of possession based on the defendant’s “nmere proximty” to an
obj ect, inasnmuch as it instructs the jury, as did the circuit
court in the present matter, that the defendant nust have both
“the power and the intention . . . to exercise dom nion or
control over” an object, in order to find that he or she
constructively possessed that object. Naturally, “[i]f a person
isin nmere proximty to contraband, the person does not have the
intention to exercise domnion or control over it.” State v.
Qpupel e, 88 Hawai ‘i 433, 439, 967 P.2d 265, 271 (1998). Thus, it
is generally unnecessary to give a “nmere proximty” instruction
if the jury is otherwise properly instructed on the |aw of
constructive possession. 1d. (calling a “nmere proximty”
instruction “superfluous” to an instruction on constructive

possession); see also Miundell, 8 Haw. App. at 615-16, 621, 822

P.2d at 26, 29 (holding that failure to give a “nere proximty”
instruction did not constitute plain error because the trial
court had correctly instructed the jury on constructive
possession); Tran v. State, 539 S. E. 2d 862, 869 (Ga. 2001)

(holding that trial court did not err by refusing to give
instruction that “constructive possession of narcotics cannot
rest upon nmere spatial proximty to the narcotics” because the
jury instructions adequately covered the principle by explaining
constructive possession and that defendant could not be convicted
sinply on account of his presence at the crinme scene); State v.
Castle, 935 P.2d 656, 662-63 (Wash. Ct. App. 1997) (hol ding that
trial court did not err by refusing to give “nmere proximty”

I nstruction because it properly instructed the jury on
constructive possession); State v. Huff, 826 P.2d 698, 706 (\Wsh.

14



Ct. App. 1992) (holding that trial court did not err by refusing
to give “nmere proximty” instruction because it properly
instructed the jury on constructive possession). This is
particularly true if “mere proximty” is not the defendant’s
theory of the case. See Mael ega, 80 Hawai‘i at 178-79, 907 P.2d
at 764-65.

In the present matter, the circuit court instructed the

jury regarding constructive possession as foll ows:

A person who, although not in actual possession,
knowi ngly has both the power and the intention, at a given
time, to exercise dom nion or control over a thing for a
sufficient period to have term nated his possession, either
directly or through another person or persons is then in
constructive possession of it.

(Enmphases added.) Thus, the circuit court’s instruction on
constructive possession clearly precluded the jury fromfinding
that Hi ronaka possessed the pipe, with its nethanphetan ne
resi due, based nerely on his proximty to it, because, as
I nstructed, the jury had to find both that H ronaka knew that the
pi pe contai ned net hanphetam ne and that he intended to exercise
dom nion or control over the drug in order to find that he
constructively possessed it.

Mor eover, the proximty of the drugs to Hi ronaka was
not central to the case. The prosecution did not argue that
H ronaka possessed the net hanphetam ne nerely because of its
proximty to him it did not have to, because Hironaka adm tted
that he picked up the glass pipe twice and placed it on the seat
next to himwhile he slept. Inasnuch as H ronaka adm tted that
he had the power to di spose of the pipe, the only real factual
di spute between the prosecution and the defense was whet her
Hi ronaka knew t he pi pe he picked up and placed on the seat next
to hi m contai ned net hanphet am ne. Hironaka’s defense was that he

did not know that the gl ass pipe contained net hanphetam ne. The

15



prosecution’s theory was that he did know that the pipe contained
nmet hanphet am ne because he had seen his friends snoking
nmet hanphet ami ne fromthe pipe and the drug’ s residue was stil
visible in the pipe when the police found it. This not being a
case that turned on the proximty of the drugs, the circuit
court’s jury instruction on constructive possessi on was not
“prejudicially insufficient, erroneous, inconsistent, or
m sl eadi ng.”

Accordingly, the circuit court did not err in refusing
to give a “nmere proximty” jury instruction.

3. The circuit court did not err in refusing to give a
“unani mty” instruction because H ronaka’'s possessi on
was a continuing offense and did not conprise distinct
and separate cul pabl e acts.

Hi ronaka clains on appeal that the trial court erred in
failing to give a specific unanimty instruction, pursuant to

State v. Arceo, 84 Hawai‘i 1, 928 P.2d 843 (1996), because al

twelve jurors were required to agree that Hironaka either had
actual or constructive possession of the nethanphetam ne, beyond
a reasonabl e doubt, thus violating his right to a unani nous jury
verdi ct under article I, sections 5 and 14 of the Hawai i
Constitution.” H ronaka argues that an Arceo instruction was

necessary in the present matter because there were “two distinct

7 Article I, section 5 of the Hawai ‘i Constitution (1978) states in

rel evant part:

No person shall be deprived of life, liberty or
property without due process of |aw, nor be denied the equa
protection of the laws, nor be denied the enjoyment of the
person’s civil rights[.]

Article 1, section 14 of the Hawai‘ Constitution (1978) states in
rel evant part:
In all crimnal prosecutions, the accused shall enjoy
the right to a speedy and public trial by an impartial jury
.o Juries, where the crime charged is serious, shal
consi st of twelve persons.
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i nst ances of net hanphet am ne possession that the prosecution
sought to prove, one constructive, the other actual[.]”
According to Hironaka, “[i]t is inpossible to [ascertain] from
the record herein whether the jury unani nously found Hironaka
guilty of actual possession of nethanphetam ne (when Hi ronaka
briefly held the glass pipe and its contents) or constructive
possessi on (when Hironaka slept in the van with the glass pipe in
the front seat).” Because Hi ronaka s actual and constructive
possessi on of the nethanphetam ne conprised a continuing course
of conduct, this argunent is without nerit.

In Arceo, this court held that “when separate and
di stinct cul pable acts are subsuned within a single count
chargi ng a sexual assault[,] any one of which could support a
conviction thereunder[,] . . . the prosecution is required to
el ect the specific act upon which it is relying to establish the
‘conduct’ element of the charged offense[,] or . . . the trial
court [must give] the jury a specific unanimty instruction.” 84
Hawai ‘i at 32-33, 928 P.2d at 874-75. Beyond the context of
sexual assault charges, this court has held that an Arceo
unanimty instruction is required, absent an el ection by the
prosecution, when “at trial, the prosecution adduced proof of two
or nore separate and distinct cul pable acts; and . . . the
prosecution seeks to submt to the jury that only one offense was
conmitted.” State v. Valentine, 93 Hawai‘i 199, 208, 988 P.2d

479, 488 (2000) (holding that specific unanimty instruction was
not required where the defendant’s conduct constituted a
“continuous struggle for possession and control of [a police
officer’s] firearnmi). Accordingly, Arceo is not inplicated if

t he prosecution adduces evidence of a series of acts by the
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defendant that constitute a “continuous course of conduct[,]”?®
and the prosecution “argues that the requisite conduct elenent is
satisfied by the defendant’s conti nuous course of conduct, albeit
that the defendant’s conti nuous course of conduct nay be
divisible into conceptually distinct notor activity.” State v.
Rapoza, 95 Hawai‘i 321, 330, 22 P.3d 968, 977 (2001) (hol ding
that defendant’s discharging of firearmseveral tines in the
direction of each conplainant “did not anbunt to ‘separate and

di stinct cul pable acts,’ but rather betokened ‘a continuous,
unlawful . . . series of acts set on foot by a single inpulse and
operated by an unintermttent force’ and, thus, constituted but
one ‘breach of crimnal law]'”); see also State v. Apao, 95
Hawai ‘i 440, 447, 24 P.3d 32, 39 (2001) (holding that “a specific

unanimty instruction is not required if (1) the offense is not
defined in such a manner as to preclude it from being proved as a
continuous offense and (2) the prosecution alleges, adduces

evi dence of, and argues that the defendant’s actions constituted
a continuous course of conduct[]”); State v. Keal oha, 95 Hawai ‘i

365, 376-78, 22 P.3d 1012, 1023-25 (App. 2000).

Wi | e Hironaka’s possession of the nethanphetam ne in
the glass pipe mght be “divisible into conceptual |y distinct
notor activity” — i.e., (1) picking up the pipe and throwing it
into the van, (2) picking up the pipe again, and (3) placing it

This court has defined a continuous offense as

a continuous, unlawful act or series of acts set on foot by
a single inmpulse and operated by an unintermttent force
however long a time it may occupy, or an offense which
continues day by day, or a breach of the crimnal |aw, not
term nated by a single act or fact, but subsisting for a
definite period and intended to cover or apply to successive
sim | ar obligations or occurrences.

Arceo, 84 Hawai ‘i at 18, 928 P.2d at 860 (quoting State v. Tenple, 65 Haw.
261, 267 n.6, 650 P.2d 1358, 1362 n.6 (1982)) (original brackets omtted).
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on the passenger’s seat next to himwhile (4) he took a nap —,
i ke the conduct of the defendants in Val entine and Rapoza, it
neverthel ess constitutes a “series of acts set on foot by a
single inpulse and operated by an unintermttent force” and not
separate and distinct cul pable acts. The fact that Hi ronaka’s
possessi on of the net hanphetam ne m ght have constituted first
actual and then constructive possession does not render his
conduct divisible into separate and distinct acts of possession.?®
It is true that in its closing argunents the
prosecution did not expressly allege that H ronaka’ s conduct
constituted a “continuous course of conduct,” but there is no
reason to endow these specific words with talismanic
significance. The prosecution argued that the jury could convict
Hi r onaka because he tw ce picked up the pipe (actual possession)
and then placed it on the passenger seat of the van in which he
subsequently slept for three hours (constructive possession). As
the circuit court correctly noted, these acts were not in
di spute; to the contrary, they were based on Hironaka s own
testinmony. Thus, the sole question for the jury in connection
wi th the drug possessi on charge was whet her Hironaka knew t hat
t he pi pe contai ned net hanphet ami ne when he possessed it. He
ei ther knew that the pipe contained net hanphetam ne or he did
not; there was no evidence, nor did Hironaka or the prosecution
argue, that Hironaka m ght have known that the pipe contained

nmet hanphet am ne for the purposes of actual possession but not for

® It is worth observing that Hironaka could not have been charged

with two counts of possession on the present record and the prosecution’s
theory of this case because the possession was unintermttent. Hi ronaka’ s
principle is potentially limtless in scope. It would mean that unanimty
instructions would be required for all kinds of constructive possession cases
because one could never be certain at which specific point in time and pl ace
all twelve jurors agreed that a defendant constructively possessed an object.
Concom tantly, a defendant could be charged with multiple counts of possession
for possessing the same drug in the same place over any length of tine.
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constructive possession, or vice versa. Thus, the prosecution
did “allege[], adduce[] evidence of, and argue[] that
[ H ronaka’ s] actions constituted a continuous course of conduct.”
Apao, 95 Hawai ‘i at 447, 234 P.3d at 39.

Moreover, Hironaka's citation of State v. King, 878

P.2d 466 (Wash. App. 1994), is unhelpful to him In King, the

court found that a unanimty instruction was necessary because
“[t]he state’s evidence tended to show two distinct instances of

cocai ne possession occurring at different tines, in different

pl aces, and involving two different containers[.]” 878 P.2d at

469 (enphasis added). By contrast, in the present matter,
H ronaka’ s actual possession and constructive possession occurred
unintermttently, in the sane place, and involved the sanme gl ass
pi pe containing the sane residue of nethanphetam ne.

Accordingly, the circuit court did not err in denying
Hironaka’ s request for a unanimty instruction pursuant to Arceo.

B. The Circuit Court Did Not Err I n Denvying H ronaka's Mbdtion

to Dism ss.

Finally, Hi ronaka argues that the circuit court erred
in failing to dism ss the charges agai nst himpursuant to HRS
8§ 702-236(1), see supra note 2, on the grounds that the offense
was a de mnims violation. W disagree.

HRS § 702-236 vests the circuit court with the
discretion to dismss a charge if, “it finds that the defendant’s
conduct[ d]id not actually cause or threaten the harmor evil
sought to be prevented by the | aw defining the offense or did so
only to an extent too trivial to warrant the condemati on of
conviction[.]” Hronaka urges this court to hold that his

possession was de mnims, because he only possessed 0.044 grans

of residue containing nmethanphetam ne and the jury acquitted him
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of the drug paraphernalia charge, thus affirmng his contention
that he had no intent to use the nethanphetam ne. Hironaka
adduced no evi dence, however, that the anount of nethanphetam ne
he was charged with possessi ng was i ncapabl e of producing a

phar macol ogi cal or physiol ogical effect or was not sal eabl e.
Thus, there was no evidence introduced fromwhich the circuit
court could have concl uded that Hi ronaka’ s conduct did not “cause
or threaten the harmor evil sought to be prevented by the |aw,”
i.e., the use of the nethanphetanmine or its “sale or transfer for
ultimate use.” State v. Vance, 61 Haw. 291, 307, 602 P.2d 933,
944 (1979) (discussing the harm sought to be controlled by HRS

§ 712-1243). Consequently, the circuit court did not abuse its
di scretion in rejecting H ronaka’s unsupported argunent that the
anount of nethanphetam ne he possessed was de minims.
Accordingly, we hold that the circuit court did not err
in denying Hronaka s notion to dismss on the grounds that his

violation was de nmnims.

V. CONCLUSI ON
In light of the foregoing, we affirmthe circuit

court’s judgnent and sentence, filed on January 30, 2000.
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